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U. S. DEPARTMENT OF COMMERCE

BUREAU OF FOREIGN COMMERCE
WASHINGTON 25, D.C.

December 27, 1960

IN REPLY REFER TO:
17-FC-TLT
File 23-543

*DOC Exemption Letter In ERU File*

Mr. Robert Amory, Jr.

Deputy Director (Intelligence)
.Central Intelligence Agency
Washington 25, D. C.

Dear Mr. Amory:

Re: Biddle, Sawyer & Company, Ltd., London, England
File No. 23-543

Following receipt of your letter of July 22, 1960, to
Mr. Loring K. Macy, Director, Bureau of Foreign Commerce, we had a
contested hearing of the Biddle, Sawyer case before our Compliance
Commissioner. After the Commissioner studied the evidence, we asked
him to take the unusual course of preparing his report of the facts,
but without the customary additional section dealing with his recom-
mendations regarding the type of order to be issued.

Now that the Commissioner has completed his report, we
are taking the liberty of submitting the enclosed copy to you, in
confidence, for your examination. We would appreciate any comments or
suggestions you may be in a position to give us on behalf of your
agency as to the kind of sanction that ought to be imposed in this case
consigtant with the evlidence and with the matters outlined in your letter.

As you know, we are empowered in any cagse of proven vioclations
to issue an order denying U. S. export privileges for such period of -
time as is deemed appropriate, ranging up to the duration of U. 3. export
controls. We also have the authority to dismiss a case without publicity
for national interest reasons, or to close 1t with an unpublished warning
letter or a published censure. The important point in any disposition 1is
the justification in our record, and, with respect to a published dis-
poeltion, that the published statement of reasons Justifilen the results
and 1s consistent with our precedents. In this cage, the proven facts
would, on the basis of our precedents warrant an order denying export
privileges for a substantiel period of time. The conslderations expregsed
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in your letter substantially affect our Jjudgment, however, and cause us to
wonder whether our normal disposition, or some other disposition, would be
more beneficial to the national interest, In addition, the facts found

by the Commissioner are of such nature as to lead us also to wonder whether
your agency might wish to consider again the views expressed in your letter

in the light of these facts,

While, we would, for the sake of the record, prefer a written
expression of your agency's views, we would be happy to discuss the matter
with you orally if that course is deemed more appropriate by your agency.
We look forward to hearing from you upon this subject at your early

convenience,

Sincerely yours,

JMWWM'

Frank W. Shaeffer, Director
Office of Export Supply,
Bureau of Foreign Commerce

Eneclosure:
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U. S. DEPARTMENT OF COMMERCE

Bureau of Foreign Commerce T . _,;5':'
Washington 25, D, C, o . > SR
s -
S , . i et
In the Matter of : \ ‘\
'BIDDLE, SAWYFR & CO., LID, ) .
4 Crafton Street ' ) _ S
London, W.1l, England: ; . : .- v
| ' T / oy
) ' \q.
N
] \ .‘ﬁ.
\ 4. ~'_ . ' tv""s, !
U N
By charging letter dated Auguat 26, 1959, the respondent was . f‘__ ’ '
charged by the Director of the Investigation Staff, Bureau of Foreign LTl e
Commerce, with having violated the Export Control Act of 1949 ) 88 I
amended, and the regulations nromilgated thereunder. Since the date of - . \,\_j o
the charging letter the respondent's namo has been changed to B. S, N ‘h\"‘i R
(Holdinga) Limited! Tt appears, howwver, that the change in name has R f ;‘,,f’ e
not been accompanied by any change in control and the change of name 48 LA .
roclted herein merely to complete the record and is not deemed signi= 7" TN '
ficant. | T /“m
In substance, the charges (in two counts ) eire, first, that = o i -
the respondent in knowing viclation of the Fxport Control Act ordered . e ~TN
from 8, A. Ejice, Brussels, Belgium, during February 1955, 10,000 : S o o
bottles U, 8. origin aureomycin to be exported from the United States T / g

%o Ejice and that upon receipt of the aurcomycitn the respondent caused - T oy
the commodity to be reexported to it in England and- thereafter the o oo
‘Tespondent transshipped the commodity to commnlst Chinaj. and, secondly; I ) ;

‘that betwoen January and September 1957 ,\the respondent ordered from .~ .. .
. Muller & Pick of Amsterdam, Holland » the {ollowing United States origin
- pharmaceuticals which were exported from + United States under .. '
Genoxal License GRO: ‘ o R L

w

o

750 Ampoules Ari‘oha.d :
200 bottles Arliden Tablets .
300 vials Naodrol ‘

J10 1lbs, Terramix

.. Revigw
E\ o determiiieg

~ 600 bottles Diamox Tablets: \ 0 Sikghas ho ofecy
. T e o \ : : U » L -0 it Pntay
.1_‘%?;\"" : ;’,}‘: R : ™ %;@s'-e-—--,., RG_?lowe - *
' T ke ’ L ,f’ff. : . ' ' o - ;7 \J"‘4 | o -.,_,,I;.,_-.—* -j(,; !
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100 vials Ilotyein
200 bottles Viocin

- Concerning both charges, it is alleged that the reapondent,
with full knowledge of the United States prohibition againat the
exportation, reexportation, tranashipment or diversion of United States
origin commnodities to commnist China and the Soviet Union without
prior authorization from United States authorities, nonetheless
knowinply caused tho aforesaid pharmnceuticals to be traneshipped and
diverted to cormunist China and the Soviet Union,

Following service of the charging letter reapondent.ts
solicitors, Tarlo, Lyons & Co., London, W. C.2, England, by cablegrem
and letter both dated September 9, 1959, requosted a deddy in the
matter because of the absonce from London of the partner most familier
with the aforesaid transactions., This request was granted. Under
date of October 30, 1959, Tarlo, Lyons & Co. filed a reply to the

charging letter. The reply was accompanied by statementa (unsworn) ; B ¢
from two of the respondentt's employees, Roy Roland Cooper, an export .
clerk, end Francis William Thetford, the Fxport Minager of Biddle, e

Sawyer's Dept. "F", wherein they undertook to assume responsiblility ,
for the unauthorized transshipments desoribed above. o

On My 9, 1960, Aaron Tollin, Fsquire, the then asaigned
Complionce Commissioner in this matter, notified the respondent by S
mail that 1t had beon set down for hearing on My 25, 1960. A copy b
‘of this notice was forwarded to Robert L. Lovine, Esquire, 253 -
Broadway, New York, Mew York, since Mr. Levine had acted as correspondent
for Tarlo, Lyons & Co. in delivering the reply to the charpging letter, '
although Levine had not at the time entered an appearance in the matter.

On My 20, 1960, M. Levine in & lotter addreased to the Compliance - L

Commishioner entered his appearance for the respondent and requeated

an additional continuance to June 1, 1960. This request was also _ .
granted. It was after this, on May 25, 1960, that I was designated . : Ll
Compliance Commigsioner in the metter. - E o

I convened a hearing in the matter on June 1, 1960, at
10:20 A.M. in Room 1309, Department of Commerce Bullding, Washington,
D. C. At that time Mr. Levine appeared and Tequested an additional
continuance of GO daya. He gave as his reasons that thore had been
changes in the structure of the respondent since the charging letter,
0.8+ change of name, transfer of assets, change of London attorneys,
etc., and that accordingly he wished to consglt with the respondent ,
in London before hearing. After some discuseion I continued the C o
matter for 45 days to July 11, 1960, with the ‘understanding that I '
would grant an additional continuance to Auguai\l, 1960, upon good
cause shown in the interim., I advised M, Levine that I would grant
no continuances beyond August 1, 1960, ’ \Q’

“By letter of July 7, 1960, addressed to ﬁb\\Mr. Levine

o

y
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advised that he would be ready for bearing on July 25, 1960, and by
letter and notice dated July 11, 1960, and delivered to Mr. Levine,
I set the matter down for hearing on July 25, 1960,

A hearing was convened by me at 10;10 A.M, on July 26, 1960,
in Room 1309 of the Commorce Building, Washington, D.C., and appearances ¥
were entered by Robert L. Levine, Enquire, hereinabove referred to as
Mr. Lovino, and by his son Lawrence Levine, Esquire, who 1s a lawyer
and is associated with his father in the practice of law, Although
present, Lawrence Levine did not participate in the hearing and
accordingly any further reference herein to "Mr. Levine" will refer to
Mr. Robert Levine,

The nature of the defense raised by Mr. levine can be quickly
described. It was in the nature of a plea of confession and avoidance.
He admitted the transactions by the respondent set forth in the charging
letter, but denled that the respondent had knowledge of the germane .
proviasions of the Export Control Act and rules promulgated thereunder,”
and further denied any intent on the part of respondont to violate the

Act or the rules (Tr.3). In an attempt to show respondentts lack of .~
knowledge and intent (Tr.5), he stated that the respondentts total Yy
annual business amounted to a gross figure of some 15 or 16 million )
dollars of which less than #100,000 was done in the United States. He ..

attempted to shift responsibility for the transactions to the aforo-
montloned "clerks" (Cooper and Thetford), stating that they were no
longer connected with the regpondent and adding that ", , , at no time
did any director nor (sic) any sonior employee of the respondent

have knowledge of the United States regulations and restrictions Appoare
ing on the bills of lading covering the goods from the United States

to Furope 4 . " (Tr.6.) Mr. Levine also placed great emphasis on the
?igh rggard vith which the respondent is held in the"world community,"
Tro"o K )

The Government's cese consisted largely of some 26 Fxhibite
which, in my opinion, completely destroyed the "defense" raisod by
Mc. Levine, if indeed it was a defense., I do not propose to describe
8ll of these Ixhibits in detail herein, but will refer to certain of .
them as I deen appropriate, o

Governnentta Exhibits Nos. 3 and 4 were, rospectively, an
order of the Office of International Trade, dated August 25, 1949,
which named one E, Pollak as a respondent and an affidavit of the
samo Pollak, The order had to do with the misuse of a validated license .
which had been issued by the predeceasor of the Bureau of Forelgn , -
Commerce, the Office of International Trade. It is unnecessary to ' '
examine into tho morits of the 1949 proceeding. The point here is that
it 1s admitted that the same E. Pollak named therein was, at the time
of the transactions set forth in the charging lotter, a director
of respondent (Tr.12.). This faoct certainly bears upon the companyts
olaim of lack of knowledge of U, S. Controls. . |
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Also bearing on Count I, waa Governmont's Fxhibit 5, on
.communication from the Amorican ¥mbessy, London, dated June 1, 1953.
The message reported that the Fmbassy had asked Biddle, Sawyer about
itz purchase of 25,000 vials of penicellin from & West German firm and
reshipment of the commodity to communist China., The Embassy had asked
the company whether the antibiotic was of Unlted States origin., In ‘
regponse Biddle Sawyer did reply by letter to the Embassy dated May
28, 1953. That portlon of the company's letter reproduced in the
Embagsy's mesange wass

-

"Weo would under no circumstances have bought
ponicillin of American origin from them for
shipment to any part of the world." :

At the hearing, after observation by counsel for the respundent
that said oxhibit waa not the best evidence, the Government requested
counsel for the respondent to produce the full text of the 1953 Blddle,
Sawyer lettor f{rom the files of Biddle, Sawyer, aa the Government was un-
oble to do so0 inasmuch as the original had been reported either lost ¢
or destroyed by the Embassy. Counsol for the respondent has since -
advisod that he is unable to produce an office copy. Therefore, I have ¥
treated Exhibit 5 as the best evidence of this communication, Biddle, :
Sawyert's 1953 representations to the American Embasgy that it would not -
knowingly buy U. S.--origin pharmacouticals for shipment to China 1s -
most sipnificant when viewed in connection with the Biddle, Sawyer
contract with the China Natlional Import and Fxport Corporation for the .
aureomycin, subject of Count I. In that contract the Chinese specifically *
requested U, S.=-orlgin aureomycin, !

Governmont Exhibit 8, a transcript of a communist Chinese
Radlo Broadcast on February 22, 1955, established that a representative
of the respondent company had participated in a British trade mission
to commmnist China in ecarly 1955, 1t is reasonsble to assume that the
subject of trade restrictions was discussed during the course of that -
mission since Government Exhibit 8 stated: o

"The volume of busiuess im engineering products
transacted on this occasion was insignificant

and the Chinese mude it clear that contracts

could not be entered into for commoditles for which,
owing to the embargo, dellvery could not be
guaranteed, In the moantime, 1t appears that

China 1s finding other sources of supply for some
of these goods both in the Eastern and Western
world,"

Such evidonce egain does not directly impute actual knowledge
of U. S. ~xport control to the respondent. However, it is observed
that the contract (Exhibit 9) between Biddle, Sawyer and the Chinese
calling for the supply of U.S.=-origin pharmaceuticals was executed
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in Peking on February 14, 1955, during the poriod in which the
respondent?s representative was & membexr of the trade misslon then
in China, Nelither respondentts member of the trade miosion, nor
respondentts signator of the conbract appears to have been an unin-
formod subordinate employee.

The Government made the additional point at the hearing
that the contract (Exhibit 9) for U. S.-origin commodities between the
respondent and the Chinese carried the following recital:

"The carrying vessel shall not call at the
United States of Amerlce and Talwan prior ,
to its arrival at China port." L IR

This, in my Judgment, should have constituted a form of
notice to the British firm &hat at the very least there wxisted problems
in trade betweon the United States and commmnist China.

Concerning the 1957 tramsactions which were the subject of
the second count of the charging letter, the Governmentts Fxhibit
No. 16 was particularly telling on the question of respondentl's knowledge
of U, S. export policies. It was a letter of Janmuary 24, 1956, fromthe
New York Blddle, Sawyer firm to the London Biddle, Sawyer firm concerning
a proposed exportation of a large amount of D.D.T. The first page of the ,
letter contains the.following paragraph which is here quoted. in fulls .

B N

~

"Regarding export licenses, these are notrew-
quired if shipment is made to Wesnt European

or {riendly countries. If the_ultimate destina
tion, however, is Iron Curtain countries, we
will definitely require a licemme and to apply
for it we will need the name of the ultlimate
consignee as well as your formal order sheet."
(Emphasis mine, )

On page two of the same letter the following paragraph is.
founds It 18 here quoted in full:

"Regarding the Far Fast (Commmiat China) we are
unable to ascertain from Washington whether or
not licenges would be granted, It is our ime
pression that our Authorities may not grant
licenses for Commmnist China; howev er, if you
find possib ilities of doing business there at
prices, pleaso let us know and we will inguire

- further in Washington.

It 18 true, of course, that this letter was not referring to the
tranpoc’’-on get forth in the charging letter, but the Exhibit letter

makes 11 iransparently cldexr that respondent to the events referred
to in _the charging le gggz was generally awar&l e exiatenco of the

.

3

“Approved For Release 2001/03/04 : CIA-RDP79S01057A00050007004-7-




Approved For Relgase 2001/03/04 : CIA-RDP79S01057A000500070004-7

:

‘\

é ‘ -6-

Export Control Aot and the Repgulations and, moreover, was well informed

concerning the significance of the ultimate consirmee in determining
the applicabllity of that Act.

The objection was made by counsel for the respondent that the
matters discussed in the above commmnications related to exportations of
cormodities from the United States, not the chage of U, S. origin
merchandise from Europeoan sources (T.R.58-59), However, I cannot
accept the implied premise of this objection, namoly that respondent
could have reasonably assumed that the United States would permit to be
done (indi:)'ectly what was manifestly prohibited from being done directly, °
Soe T.BZ - .

Thereafter the Government introduced as Fxhibit 19 a memorandum
dated Aupust 14, 1956, from "B. S, London" to "B, S. Now York", and a
reply lottor from the New York corporation to Blddle, Sawyer, Londong, it
dated August 20, 1956, In the memorandum the reapondent made the
following inqu?+vy: . r

"2) Could you conasider how one should make o

SRIT application for a Washington license to a7

‘ handle material already domlciled in >
Antworp for export to Fastern Furope as, . A8
presumably, this license may be slightly

different to that which would be granted _
for a direct export from the U, 8. to an i
Eastern European cowntry," ¥

The Unitod States firm in 1ta reply letber listed six spocific itoms of
information which wore necesgary before a lidense for this type of trans-

action discussed could be obtained, Among these requiroments was specific
disclosure of end-use and the name of the firm and/or Government dgoncy

to whom the goods are being sold., If this procedure had boen followed ’
by the U, K. firm in the transactions involved herein there would have been L
no violation,

This exhiblt strongly overpowered the objections voiced by
respondent's counsel, but more Imortantly, it refuted the claims made by
the respondent in its snswor that it did not Ymow the U. S. policy and

rogulations controlling the purchase and sale of U. S. origin comodities
abroad, . g

. 4
At the hearing, somo discussion was had concerning the sipni~-
ficance of the term "U.S.P. Speclifications" in ordering antibiotics,
Tho relevancy of the discussion lies in the fact that Biddle, Sawyer in
. ordering cortein of the antiblotics referred to in the charging lotter -
from Muller & Pick had required that they be of"U.S.P. Spocifications,t
Counsel for the Governmont was under the impression that only drugs
manufactured in the United States could boar this designation and that,
‘accordingly, Biddle Sawyer must have known that the United States would

Apbroved For Release 2001/03/04 : CIA-RDP.79$01Q57A000500070004-7
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bo the source of tiho commodities purchased by Biddle Sawyor from
Mdler & Pick. Counsel for the respondent thoupht that the desipna-
tion "U.S.P." could bo applied to any pharmaceutical product meeting
Unitod States standerds of excellonce regardless of the country of

its monufacture (Tr.85-86), Since the Compliance Commissioner did not
know which position was the correct one, counsel for the respondent
undertook to obtain expert testimony in this area and submit it
prior to final disnosition of this mattor. Under date of August 8, -
1960, Mr. Levine forwarded to mo an affidavit of Chestor A. Snell,

on employee of Foster D, Snel}l, Inc., Consulting Cherdsts and
Fncineers, 29 West 15th Street, New York 11, New York, From the
affidavit 1t appoars that Mr, Snell is a fully qualifioed expert in
this fiecld. He concludes that the designation "U,S.P.," which stands
for United States Pharmacopeis, may be anplied to drugs of forolgn
origin but only, it would appear, after they had been tested in the
United Statos to assure that the standard of excellence had been

met. Thus it will bz soon that this affidavit does not 1lluminate the —
matter to any great éxtent. :

Inasmuch as all the orders received by Biddle Sawyor from the
Chinese spocified "U.S.A. origin® and, since the correspondence rolating '
to the other transactions clearly indicates no doubt as to the UsSem
origin of the pharmacouticals, this matter of the Pharmacopeia appears
to be insiynificant,

There remains the matter of the attempt to shift responsibility
for the shipments to Cooper and Thetford, the discharged omloyeaes., :
Porhaps a most telling answor is that at the time of the transactions
described in the charping lottor, ‘Cooperts annual salary with Biddle,
Sawyer wag approximitely 1,960, and Thotfordts only slightly more.

The "explanations" contained in the statements of Cooper and Thetford
and in the reply itself are, 1t scems to e, unbelievable on their

face and nothing was brought forth at the hearing to alter this opinion,
To choose just a few at random, consider those: ' ~

", « .the company agked Ejlce to remove all marks
showing the supplier of goods. This was not
bocause the company thoupht there was any ro-

. striction against transshipment to China, but be-
J cause Cooper, the employee concerned, thoupht
- it desirable that the Chinoes should not now the

name of the company's suppliers." (Reply, p,11)

"In ry lettor written on beohalf of the compeny to

Muller & Pick of the 206th April 1957 I asked them

not to disclose to the manufacturers that the

Ilotycin was to™be sent to Hong Kong., I made

this request not bocause I believed there vore any
b regulations attaching to the goods preventing ex-

port to long Kong or China, but because it had been

Iy experlence even with English companies who had

}
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agsoclate Amorican companies that for purely
comriorcial reasons they wore often reluctant
to supply any commodity to a Communist country
lenst the supdlying company might recelve -
adverge publicity in American"(Thetford
Statement, p.2.)

", « oon the 3lat July 1957 I did not fully
approciate tho telex message, particularly

&3 Steinmumn informed me that 1t would be al-—
right to ship the goods to Liverpool, . ."

The telex measape which Cooper was unable to understand road

as follows: L -

"Import B ladings show that goods may not be
shipped to China provided you can give us an
authorigation of the U. S.A. authoritiecs.®
(@ooper Statemont, p.5.) )

. Cooperts further statement (p.4) that ho did not have
lmowledge of reatrictions on shipments of antiblotics (diamox) wntil ¥
the end of July 1957, is very quostionable, On page 7, whon discuqaing
an order for Unltod States origin Viecin placod with Muller & Pick,

and ultimately distinod for the USSR, Coopor mentioned the Mdler &

Plok letter of June 26, whorein the Dutch firm sedd it would have to
handle "the business ‘strictly subject to licensing duo to & now law

at origin.,” Cooper admltted replying to Muller & Plck on July 1, in-
quiring "further of them regarding the liconse position end whether the
company should disclose the finol deatination for the gooda.n

Then wo find from the sitements of Thetford and Cooper that
oach had a geparate telephone convirsation with Miller & Plck on
July 30,1957. Thotford claimed to have discussed an order for diamox
tablots which wna considored deaircble to send to Chinn via England if

the shipmont was to "go forward without undue delay." He furthor stated

(statemont p.5) that there was "somo voilod comment about & lnown
sltuation." Coopor, on page 8 of his statoment, said that hia call to
Miller & Plek wis with respect to viocin which the Dutoh firm told him
could bo exported if he could give & stotemont that the godds were
deatlnod for Enplend and not the USSR. Although noither Thetford or
Coopor stated that they compared notes reparding thelr two telephohe
conversations, 1t is difficult to bolieve that they did not do so and
draw pome obvious concluslons about U. S. Exnort Control restrictions.
In this petiing it become exfiremely difficult to acoopt Cooperts state-
mant that he did not underatand the telox mogoage from Huller & Piok
of July 31, espocinlly ca there is no record that he asked for an
elucldation of 1it.

While I have herd-devoted considerable attontion to the
explanations of Thetford and Cooper, it should be romembored thad es
early ac 1955 the company officlals had exccuted a contract with the

'\m‘
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corrnnist Chimne for United States origin aureomycin end we have in the
record clear warnings from the American affiliate of Biddle, Sawyer against
Sino-Soviet Bloc traffj.o in United Statea origin gooda.

From the foregoing, I have reached the following findings of
facts

1. At all times hereinafter montionod respondont, Biddle,
Sawyer & Co., Ltd, was engaged in the export~import
business in London, England.

Rs At all timos heroinafter mentioned respondent knew or
had reasonable grounds to know that United States law N
prohiblited the export, recxport, tranoshipment or

diversidn of U, S. origin commodities to Commmist

China and algso know that said commodities could be
exported,reexported, transshippod or diverted to Y

Soviel Bloo destinations without spocifis prior approval ¥
from U. S. Government authorities. :

3. In February 1955, rospondent ordored from S. A. Ejice,
Brussels, Belgium, 10,000 bottles of U, S. origin
- aureomycln to be exported from the U. S. to Ejice.

4« Upon arrival of the aureomycin in Belglum, respondent
caused 1% to be recouported from Belgium to England ! ,.,.,\
and thereafter reopondont knowingly transshipped the o
aureomyein to Coxmmni:a_if China,

ki

. o
5« DBetween Janunry and Soptember 1957 » respondent ordered,
purchagod and took delivory from Miler & Plck of
Amgterdam, lollend, of the following U, B. origin }
\ ‘. pharmceuticels which viere cxported from the Unlted
. States under general license GRO; e

s s

Jan.24,1957 750 Arpoules Arfonad ‘,,,:f i
Jen, 7,1957 200 botiles Arliden Tablets ‘o
Mor, 21,1957 300 vials Neodrol v ’
110 lbs Terramix P h
Jun.21,1957 200 bottlea Dinmox Tableta ! 5]
Yay 27,1957 400 bottlos Diamox Tablets - -
Sept.4,1957 200 bottles Vioein
a ~ S N
6, Thereaftor, botween February and November 1957, ref;pond‘g‘nt
Jnowingly caused the above-listed six quantities of pharmaceuticals to be
transohipped and diverted to Commmist China and the Soviet Uaton. t
7. In tho conduct described in (1) through (6) above, the
rospondent knowingly violated Sections 381.2,381.4 end 382{..6 of the
Export Repulations. ' .
[ ol
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